STATE OF NEW JERSEY
FILED DEPARTMENT OF LAW & PUBRLIC SATETY

September 29, 2004 DIVISION OF CONSUMER AFFAIRS
NEWJERSEY STATE BOARD STATE BOARD OF MEDICAL EXAMINERS
OF MEDICAL EXAMINERS

Ir the Matter of:

JEBAMONI AMBROSE, M.D. FINAL DECISION AND
CRDER

This matrter was opened before the New Jersey State Roard
of Madical Examiners {the "Board") on July 30, 2304 upon the filing
of a Cemplaint by fhe Attorney General of New Jersey alleging that
respondent Jebamoni Ambrose had £failed to cooperate 1n an
investigation of hrs medical practice being conducted by the Bcard,
and had thereby violated N.J.A.C. 13:45C-1.2 and N.J.A.C. 13:45C-
1.3{(a)(5), which conduct ir turn was alleged to constitute
professional or occupational miscenduct within the meaning oF

N.J.S.A. 4

n

:1-21(e) and (h). The Aztorney General sough: the
Imposition of, inter aliz, the suspensien OF the licence ot Us.
Ambrose until such time as he appeared and gave testimony before a

card regarding hisS medical practice, an crder

[ve]

Commitilee of the
compelliag respondent to appear and testify before a Committee of
the Hoard, and the impositicn of civil penalties hid costs. An
Order to Show Cause requiring respondent to appear before the Roard
or. Rugust 12, 2004, and then show cause why an order suspending his

"1cense and/or imposing suck other measures and relief as <he Board
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might deem approrriate was simultanecously f£iled and served upon
respondent.

Respondent flied = written answer to the ccmplaint dated
August 2, 2034, wherein he admitted the vast majority of factuel
ciaims within the Complaint, but in essence sought dismissal of the
complaint on the basis of nineteen posited defenses. Thereafter,
the initial return date of this matter on August il, 2304, was
adiourned and the hearing was rescheduled Eo¢ September 8, 2004 %o
accommodate a reguest made on August 9, 2004 by respondent®s
counsel My. Eldridge dawkins {the adiournment request was mace
based on a death that occurred in Mr. Hawkins’ family). Although
the Attorney General oppcsed the grant 5f an adicurnment (absent an
agreement by responden: to¢ surrender hiS license cx to refrain tronm

=

pee

prescribing controlled dangerous Substances until such Line as th

Wl

matrer could be heard by the Board), we granted the adjournment
conditioned upon Cr. Ambrese’s commitment that he would appear

before the Board on September 8, 2004.

1
=

i1lowing the granting of ki djournment, T parties
ware specifically advised in writing that on September 8, 2004, a
hearing would be held by the Board to determine whether or not to
sustain the allegations made within the verified complaint. The
parties were further advised that in the event charges were
sustalned at the conclusion of the hearing, the Board would then
make a determination whether tc impose any or all of the relief
sought in the complaint, and in such event respondent could then
present any testimony or documents in mitigation of penalty which
he might ask the Board to consider before impesing sanctio

[t
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Prior to the return dare of this matter, the Board was
cd that Dr. Ambrose Ffiled an Order to Show Cause and
Complaint In the Superior Ccurt of New Jersey, Mercer County,

-

naming the 8tate Roard of Medical Examiners as defendants (aleng

with other named and unnamed individuals), Dr. Ambrose sought, :n
his Superior Court acztion, to enjoin the Order to Show Cause which

had been entered by the Board and to enjoin the Board from holding
a hearing con the Atterney General®s filed comgiain:. e are
advised that arguments of counsel Were entertained by Judge Patrick
F. McManimen, J.5.C. or. September 8, 2004 (the Superior Court
argument coccurred in the morning before the Board's 1:00 p.m.
haaring), following which a written Crder was entered by Judge
McManimon denying Dr. Ambrose’s request to enjoin the Board's

hearing and denying all relief scught by Dr. Ambrcse,
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On sSeptember &8, 2004, respondent appearsd before the

Tes g 4 - F | TR 1A LR b ) e, - oo ™ 4=y L o
BOard, represented by Eldridge Hawkins, Esqg. Deputy Attorney

Gerneoy e

-1 Daniel $. Goodman appeared for the complairant Attorney
Genceral. AS the parties had been advised wculd OCCUr, we first
conducted a hearing to determine whether the allegations made 1n
the complaint Fflled against respondent Ambrose were proven. At
said hearing, the Attorney General relied solely on documentary
evidence to support his case, to include a series of letters that

were forwarded betwesn counsel for Or. Ambrose and the Rozarsd and/or

tha Attorney General®s office, as well as the transcraipt of Dr.
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Ambrosae’s appearance before a Preliminary Evaluaticn Commi

the Board on June 14, 2004." Respondent did not testify durl

following documents which were introduced into evidence

The Atterney General’s case was supported

obiection:

-1 Certification of Deputy Attorney Gesneral Mary
Kate Simmons, dated July 29, 2004.

P-la Letter from William V. Roeder, Executive
Directeor of the Board, to Jebamoni' Ambrose,
M.D. dated February 26, 2004

P-1b lLetter from William V. Roeder t¢ Eldridge
Hawkins, Esg. dated June 9, 2004.

P-lc Letter from Eldridge Hawkins, Esg. to Deputy
Attorrnev General Mary Kate Simmons, dated
April &, 2004.

P~1d Letter from Eldridge Hawkins, Esg. to Deputy
Attorney General Mary Kate Simmons, dated June
2, 2004.

-le Letter from Eldridge Hawkins, Esgy. to Deputy
Attorney General Mary Kate Simmons dated June

1 n AAN A
Uy FANOE B

P-1f Letter from T‘d*idge Hawxins, Zsg. TO Deputy
Attorney General Mazy Kate Simmons dated June
;i 2004.

-2 Certification of Deputy Attorney General
Daniel $. Goodman, dated July 33, 3 04

F-4 ®Bcard policy on the Election o= Officers, as
established

i at the July 11, 19284 Eoard

4
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liability portion cF the hearing, instead basing his defense on zan
assortment o0fF legal arguments made by Mr. Hawkins t£o include
yuments that the Board was acting in an improper manner and that
Dr. Ambrose®s constitutional rights were being abridged by the
RBoard.

Fellowing the 1liability portion of the hearing, we
unanimously concluded that the evidence introduced by the Attorney
General supported the charges wmade that respondent had viciated “he
Duty rno Cooperate regulations. Specifically, we found that

-

- Frre
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e

=spondent violated the Duty to Cooperate regulations by
.o answer any guestions, and refusing to participate in any manner,
when he appeared before a Preliminary Evaluaticn Commitiee of the

Board en June 16, 2C04. Respondent ergaged 1In the very scrt of

obstructiv

m

ard contumaciou

>

conduct which the Duty to Cooperate
regulations are intended to koth deter and provide an avenue tO
redress.  AS set forth in greatver detail below, we reject the
assortment of legal asrguments that have been made by respeondant’s
counsel chalienging the authecrity of the Board to proceed :n th.s

matcer, finding all such arzguments to be withou: merit.

meting, dated July 11, 1984,

#-5 Eoard policy on the preocedures when the Board
President is absent or wunavailable, as
established at the July 11, 1984 Bceard
meeting, dated July 11, 1984,
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We then continued the hearing to consider the question of
penalty to be imposed. At that tine, Dr, Ambrose made a statement
under oath TO the Board, wherein he did not address the substarce

of the allegations regarding his conduct when appearing before the

n

=
8]

Rozrd investigative Committee on June 16, 2004, but inste
questioned how the Board could take an action to suspend his
1ycense when he professed to have engaged in no misccnduct. The
Attorney General then urged that we suspend Dr. Ambroese’s license
unti) such tame as he in fact appeared before a Bcard Committee and
cocparated UN the investigative process, and that we impose fines
and ssse38 COSts.

On kalance, we have concluded that respondent’s conduct
warrants the imposiction OF a2 formal reprimand, the assessment of a
civil penalty of 510,000 and the imposition of a requirement that
he wpay COSTS that were incurred tc prosecute this matter. e
decline t.3 presently susrgend his license, and instead will order
that he appear before a Committee of the Board on November 3, 2004

and then cooparate with the investigative process. In che event

raspondent fails o do s¢ on Nevember 3, 2004, however, we herein

]

T

rospectiv

(D

1y order that his license shouid then be immediately
suspended until such time as he in fact appears before the Board
nd cooperates with the Board' s investigation. We set forth below

the findinas of fact and conclusions of law which we have reached,

o]
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and discuss the basis for our rejection Of respondent’s claims and
the basis for the penalty we impose herein.
Findings ofF Fact
Basad cn the evidence presented, we fird as fcllows:

L. Respondent was directed, ky letter dated February 26,
2004, to appear before a Committee of the Becard on April 7, 2004
(P=1a) . Within said letter, respondent was notified that the Eoard
Whas duthorized €o corduct &n ifiguiry By N.J3.8.3 482 1~18
Respondent. was given notice that the i1ngquiry was based upon, but
not limited te, his care and treatment of S.B.; E.J.D. and C.D., as
well as his overall practice of medicine. Respondent was further
ddvisad iN the letter that, “as a licenses, yo: have a duty to

-

cooperate 1o

7, reaponden

am

-
original patient
- o ~ v~ o~ Lan) retaa =y - i |
nls SR T o T hl B £ and a <
coursms/credits completed, and re

e

tn

any inquiry of the Board pursuant to N.J.A.C, 13:45C

was then directed

-
S

wn

Ve
pona

'to bring with him

and biiling records for the identified patients,

e T =y Y

£ b b e
oI continuling eaucaclion
- e T o 3 o . %
ent wWas lniormed that ne

retain an atterney tc appear with him before the Committes.

2. A request was thereafier made by Dr. Ambrcse’s counsel,
Eldridge Hawkins, Esq., for an adjournment of the April 7, 2004
appearance date (2~ic).

3. The B3oard granted the adjourrmeat request, and the
appearance was rescheduled for June 16, 2004 (P~1b).: A letter
dated June 3, 2004, was forwarded by the Board’s Executive
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Director, William V. Roeder, to Mr. Hawkins, wherein respcndent was
again advised that the Board’s inquiry was based upcn, but not
limited to, respondent’s care and treatment of patients £.B.,
E.J.D. and C.D.

4.

v

our letters Were sent by Mr. Hawkins tc Deputy Attorney
General Simmons reguesting that discovery- be provided and/or that

Dr. Ambrose ke advised cf any charges against him in advance of his

appearance before the Committese (P-lc, P-1d, P-le, P-1£), My,
Hewkins 1@nitially requested “:mmediate turnover of all charges,

discovery, statements, etc. upon whicn the State 15 relyinc xn this
matier” in a letter to Deputy Attorney General Simmecns dated April
6, <004 (2-1c), and forwarded a seccnd copy of said letter to
D A.G, Simmons by way of correspondence dated June 3, 2004 (E-1d).
Mr, Hawkins thereafter repeated his request to be provided copies
of my compiaint against DJr, Anbrose and discovery in letters to
D.A.G. Simmons dated June 10, 2004 (P-le) and June 11, 2304 (P-1f).
& Following receipt cf the April 6, 2004 and June 3, 2006
let.ters, Deputy Attorney General Simmons telephoned Mz. Hawkins anl
“informed him that this proceeding was an investigative iNquiry and
that ne administrative comzlaint had been filed zgainst Respondent .
Therefore, Responden’, wzs not entitled to any discovery at this
point In time.” (Cextificatiorn c¢f Deputy Attorney General Mary Kate

Simmons dated July 29, 2004, 99, P-1 1In evidence).
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6. A letter dated June 14, 2004 was sent From opeputy
Attorney General Daniel Goodman to Mr. Hawkins generally addressing
claims raised In Mr., Hawkins’ letters tc Deputy Attorney General
Simmeons (F-2a). Within said letter, D.A.G. Goodmar advised Mr.
Hawkins That he was assigned to handle the matte:: c¢f Dr. Ambrcse,
and then asserted that Dr. Arbrose’s appearance before the
Preliminary Evaluation Committee was authorized by N.J. S. A, 45:1-18

and was a fact-finding, Investigative proceeding, rather than a

=177~ 1 - 11 5 —yrdy ~4 =7 - i T . ! 1 i Dal Ty F
judicial or quasi-judicial proceeding (D.A.G. Goodman cited DelTufo

v. J.N., 268 N.J. Super. 291 JApp. Div. 198%3) 1In support cf his
statements). D.A.G. Goodmen further stated that Dr. Arnbrose did
any right to discovery prior to the establishment of a
rested case” and asserted that “the Board is not required to

furnish you with any cf tne documents that It may rely upon in

quastioning Dr. Ambrose du

H

ing this investigative inquiry.” D.A.G.
Goodmar nonetheless did provide w¥r. Hawkins with additicnal
informatien about the subject mattsr oOfF the appearance and
acknowledged that Dr. Ambrose would be Tfree to assert his &

Amendment xights 1n response tc questions that might be posed

PP 5 4=} 4 i N T S . = o < ! ™ T \ i o= J Lt = .
during the investilgation; specifically, D.A.G. Goodman wrote:

h

Nonetheless, as | explained to you on Friday, in crder to
fzcilizate vyour client’s appearance frefecre this
Committee, Dr. Ambrose should be prepared to discuss his
entire care and <treatment for the Zfollowing three
atiencs: §.B. (deceased), E.J.2. and C.D. More
pecifically, Dr. Ambrose should be prepared to discuss
IS nrescribing practices with regard to the

[~

ar se patients,
well as his recora keeping practices. S

t
hould a
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question arise during this proceeding where you kelieve

that Dr. Ambrecse’s 5" Amendment rights need to be

protected, you can certainly place your objection on the
record at that tine. Otherwise, Dr. Ambrose will be
expected t¢ fully cooperate during this inguiry, pursuant

to the provisions oOF the Board's Duty to Ccoperate

regulations. (P-22)

7. Dr. Ambrose appeared before the Committee on June 16,
2004 (See Transcript of Proceedinas of June 16, 2004; P-3). DBelfore
vho inquiry commenced, Mr. Hawkins asserted that the Board was
without legal autheority to conduct an investlgation of Dr. Ambrose
in the manner in which the Board sought to proceed and that the

Board was attempting to conduct the inquiry In a manner contrary to

the New Jersey and United

n

+ r Lo e Sl e PO T
tates Constitutions and contrary Lo

legislative mandates (see P-3, 6:1 -- 10:17). Mr. HKHawkins then

further asserted that Dr. Ambrose could not answer any guestions

Ty Lo
i &

s he was crdered to do so by the Attorney General and thereby

[Vl

afforded immunity from criminal prosecution (P~3, 10:18-11:16), and
asserted that the Board’s process »f investigating information and

then adjudicating complaints was contrary to constibutionral

principles. (P-3, 11:17-12:21). Mr. Hawkins further asserted that
the Board's procedures were "blatantly uncenstitutional” (2-3,
13:3) and advised that “until my client has the constitutional due

i el e e e R e = et ol i) L L T, L e
process protection or even Knowling wnat he' s charged possibly with,
4 e 3 oo = T T T (e o, T | i i - e T
Wwe can’t proceed. (P-3 13:19-13:23, emphasis added; see also
R ol R e e 1y T, fom A 2Ly i 4 i
15:19-21, “I can’t (allow my client to testify) because there were

no charges, no allegatiens...”, see alsec P-3, 21:10 -- 21:22
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“That’s the poirt, I don’t know what you’re investigating. Nobody
has told me the specifics. | can surmise that [the inquiry would
concern the circumstances surrounding Dr. Ambrose’s prescribing and
his record keeping], [(blut | still den’t know what allegation
regarding which patient that I‘m here to defend.”). Although
Deputy Attorney General Goodman did point out te Dr. Ambrese and
his ccunsel that the Duty to Cooperate regulations obligated Dr.
Ambreose to parricipate in the investigative process (P-3, 22:2 --
23:7), Mr. Hawkins specifically stated that he would not allow Dr.

Ambrose to testify concerning his care and trsatment of patients

5.B., E.J.D. and C.D. because he couldn’t ™allow anything that’s
uncenstitutional.” (P-3; 23:22-24:19).
e. In light of Dr. Ambrose’s position, the investigative
7 =

inquiry was adjourned oy the Committee and no guestions were posed

Ur. Ambrose,

o

Conclusions of raw
1. The Board is authorized to conduct investigations of care
provided by any licensee to z patient or patients, iIn crder to

erotect the public health, safety and welfare, ses Ir re Polk

(icense Revoeation, 90 K,J. 550, 566 (1382;. The Bszard is

authorized by law to conduct investigaticons by requiring licensees

to appear an6 give testimory under oath. N.J.S.A., 45:1-18.
Neither the Uniform Enforcement Act, N.J.S5.A. 45:1-14 e= seqg,, the
Administrative Prccedure Act, N.J.S.3, 52:14B-1 et seq., nor any
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octher statuze(s), chligate the Board to provide discovery T0 an
individual who is the subject of anrn investigation during the
investigative process (i.e., prior to the Filing of a complaint and

the commencement ¢£ a contested case:. Further, Board

L ]

1rsT

investigations may properly be conducted without having

rt

charged a licensee with a viclation cf law -- indeed, a fundamentzal
purpese of any investigation Is tc determine whether 0Or not cause

exiets to charge an individual with a wiola*ion of 1aw. See

N.J.5.A. 45:1~18." FRespordent’s claims that he could no? proceed

and could not. answer guestions posed to nim by the Board without

1im

been acvised CF the charges against him were spurious.’

2

See also N.J.S.A. 45:2-1%.3, wherein the Legislature
explicitly recognizes —hat the result of any Board inguiry may be
2 determination that there Is no basis for action against: the

licensee,

We sucgest to the partises rthat the legal argument. tThat
was presented concerning the issue whether the proceeding to be
held before the Preliminary Evaluation Committee was more proeperly
labeled an “inauiry” or a “hearing” was misplaced. We note
initially that the statute zuthorizing the Board tc reguire
licensees 1O appear and c¢ffer testimony under oath duzing the
pendency of an investigation, N.J.3.A. 45:1-18, uses the terms
interchangeably (“In order to accemplish the objecztives OF this act

., the attorney General may hold such investigative hearings as
may be necessary and ... may issue subpoenas to compel the
attendance of any person at any such hearing ¢r Znguirv”
{emphasis added). Rather, we suggest that the distinction that
should be drawn arid recognized herein IS between z pre-complaint
nvestigative proceeding (regardless whether It is lzbeled an
“investigative inguiry” or “investigative hearing’”! ana a post.-
cemplaint proceeding. Crz. Ambrose was asked to appear before the
Preiiminary Evaluation Committee far a pre-complaint investigative
procesding. As set fcroh above, there are no statutory provisions
that mandate that an individual whe 1S to appear before a Board for
an 1nvestigative proceeding be provided discovery, nocr are <there

17
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2. in this case, Dz. Ambreose was In fact given sufificient
notice of the natura of the inquiry that was toc be conducted by the
Roard. Specifically, respondent was advised in writing ar advance
of his June 16, 2004 appearance and orally at the time c¢f his
appearance, that the General fccus of the Board's inguiry was upon
his care and treatment of “hree specific patients, his prescribing
practices for =hese patients and his record-keeping practices.
Respendent thus had notice of the intended focus of the Beard's
inguiry, Which netice should have afforded respondent adeguate
opportunity to prepare for his appearance before the Preliminary
Evaluatior Commitiee.

3. Rsspondent’s assertion that he would not answer any
questicons unless ne was first giver. immunity pursuant to N.C2.S5.A,
45:1-20 was an improper invocation of N.J3.8.A. 45:1-20. A licensoe
who asserts that ne ¢r she has a well-founded basis tc believe that
answering a specific guestion would involve self-incrimination nay
assert the privilegs against self incrimination and then seek the

immunicy afforded by N.J.S.A. 45:1-20. Hirsch v. M.J. State Bd. of

Med. Exam., 252 N.J. Super. 596, 508 (App. Div. 1951), aff‘d 128

the claim must exisc. id. 1=, after raising such a claim, a

ary statutcry provisions trhat establish an individual right zc be
provided with those degcuments that may be the basis for questioning
.o we conducted by the Board during an investigative precseding.

13
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licensee 1s insiructed to answer a specific guestion, then the
licensee must cemply with the directive and, by deing so, the
licensee autematically acquires immunity pursuant to N.J.S.2. 45: L-
20. Id. At €0%. As recognized irn Hirsch, a licensee may only
assert the privilege against self-incrimination in the coczrse of a

r
W

Board investigation in response to gquestions which legitimatel

raise concerns of possible criminal immunity. Thus, KN Hirsch, the

4

rourt recognized that while a licensee ecculd assert his 5

Amendment privilege and refuse to answer taree specific gquestion

m

on a2 licensure application, the licensee cculd not assert the
privilege as a basis to refuse to answer any othar gquesticns on the
applicatien, which oguesticns did Nnot raise any 5" ~Amendment
concerns. I4. [holding That licernsees who were propournded
questions by the Bocard cn a renewal application cculd asserc the

vyiwvl oo
privi.leg

it

againstc self-incrimination to three questions which
related to drug use cr abuse, and seek immunity pursuant tO
N.J.S.A. 45:1-20 1n lieu of responding to those guestions, but that.
the liter-sees must answer all other guesticns on the application).

4. Or. Ambrose did not properly assert his 5% Amendment
privilege against self-incrimination when appearing bneferas the
Board. The privilege against self~incrimination is personal to the
irndividual clairman= and must be exercised by the witness, under
oatn, after hearing a guestion ar guesticns addressed to nim. The

privilege against self-incrimination mus:= be asserted py the

Sl°d el 700z 62 d8s Z9r/ 8179561 XP Mg *40 "NId



witness himself and may not be :iInvoked by an attorney as a

surrogate for the witness. See State v. Jennings, 126 N.J. Super.

70 (App. Div. 1972), cert. dernied 6C N.J. 512, In iardo, 34

I 599 (1961), State v, Williams, 59 N.J. 483 (1971), I/M/0C_John

Doe, 294 N.J. Super. 108 (Law Div. 1896}, 2£f'd 302 N.J. Super. 255
(App. Div. 1997), cert. denied, 151 N.J. 468, cert. denied 523 U.S.
1086 {1998). Most significantly, a licensee may not simply make a
“blanket” 57 Amcndment claim and refuse to answer any guestions

that hay be posed to him:; ra-her, a witness may only assert a 3"

amendment claim in response to a specific question, and thereb

]

create a record which. wculd afford the Attorney General ths
cpportunity to challenge the legitimacy of any claim of privilege
in a court proceeding. Doe, supra. A licensee therefore nay not
rofuse to answer any question that may be asked of him and

condition his participatiorn IN an investigative preceeding on being

granted Immunity before any specific question is asked of nim which

would engender a 5 Amendment cleilm.
We point oul tha: we herein are not seeking to speculate
or make any detezmination whether Dr. Ambrose may have had a gocd

Arendment privilege against self-

N

faisth basis to asser: the
Incrimination in response to any specific guestien that may have
been posed to him at the inwvestigative inquiry. Respondent.’s
counsel claimed that he had grave concerns regarding possible

criminal immunity pursuart to N.J.S5.A. 45:1-13 (which we rote IS
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not & criminal statute} and N.J.S.A. 24:21-1 et szg. We note,
however, that if the criminal statutes regarding 1illegal
prescribirng OF Contrelled Dangerous Substances were the basis for
respondent’s concerns, it is difficult i1f net impcssible to
conceive haw such statutes might have provided a good faith basis
for respondent to have refused t0 answer general questions that
likely woula have been asked at the investigative inquiry regarding
his care and treatment of the three pa-ients who were the subject
ot Lhe Board's inquiry, concerning his medical record-keepinc, or
concerning what continuing education <courses and <training
respondent may have recently taken.

Dr. Ambrose vioclated the Board’'s Duty tec Coop

> erate
regulations, specifically N.J.A.C. 13:45C-1.3(a](5) and N.J.A.C.

13:45C-1.2 *, by refusing to participate in the investigative

N.J.A.C. 132:45C-1.3(a)({5) states:

(a) The following conduct by 2z licensee mzy be deemed 2
failure =0 cocperate, and therefore, professional or
occupaticnal misconduct and grounds for Suspension or
revecation of licensure:

5 The failure to answer any question
pertinent to -an ingquiry made pursuant to
MN.J. .S A 45:1-18 peor other applicable law
unleéss the respense te sSald guestion is
subject to a bona fide claim of privilege.
Nod. 8. C. 13:45C-]1.2 further provides:

(0} A Licensee®"s failure to cooperate, absent good cause
or bona fide claim ¢f privilege ... may be deered by the
board, the Director or the licensing agency to constitute
professienal or occupational misconduct. ..

16
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inquiry a d refusing Zo answer any guestion that might have been
posed to him by the Committee OF the Board on June 14, 2304.
Respondent’s blanket refusal to participate and his blanket refusal
to answer any question that might have beer! posed to him did not
constitute coed cause not t0O participate 1IN the Beard's

investigation ncr did such refusal constitute a bona fide claim of

privilega.’

When apcearing before the hard on September 8, 2004, Mr.
llawkins stated that Dr. Arnbrose was in fact willing to come before
the Board and voluntarily answer questions provided that the
A-torney General stipulazed that. oy doing so Dr. Ambrose would not
pe waiving his 5% Amendment. rights. we found the abcve statemenz
to be clearly contr took when
he appeared before the Preliminary Evaluation Committee. In any
event, hcwever, 1t 2s clear that there was never any suggestzon
mzde by the Attorney General that Dr, Ambrose would have waived his
5" Amendment rights had ke been sworn in and answered guestions
rhat did not raise 5 Amendment concerns before the Commiztee, nor
are we aware c¢f any iegal support fer respondent’s asserticn that
he would have been deemed to have done sc had he in fact aznswered
a single guesticn posed to him by the Cormittes (indeed, we note
that the Attorney Genera: had specifically advised Mr. Hawkins 1IN
writing IN a2dvance cf the investigative inguiry that pr. Ambrose
could claim his S Amendment privilege during the course of the
proceeding) .

9]
o}
P
(@]
D
D
-
<
)
2
3
T
{
fu
H
e
¥
o]
=
>
(9]
©
o
w
=
o
>
—
>
s3]
—
W)
=
o
~
0
mn
1]

We herein note that it is cur understanding, based on tho,
law ocutlined above, that the 5" Amendment privilege can only be
claimed in response <o a specific question. Accordincly, when Dr.
Arbrose appears before the Beard Or. November 3, 2004, he 15 advised
that this Board will not take the position that he would waive any
5 Amendment richts he may have by answering any specific question
rThat IS posed during the Inquiry. Rather, Dr. AZmprose will then be
frec (provided he acts in good faith) to interpose an objectian to
any specific questien posed to him based orn his 5% Amcndment
privilege, and to then reguest that the statutery immunity afforded
by N.J.8.A. 45:1-20 be conferred upon him prior to answerirg the
specific. question at ISssue. Should the Attorney Generzl take the
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81'd  GZ:vl vO0Z 62 d3S 791, 879526: XB4 mg1° 40 "nId



6. Respcndent’s violation of <the Duty to Cooperate
rogulations constitutes prefessional misconduct. The Board may
suspend or revoke respondent®s license, or Impose other penalties
authorized by law, pursuant to N.J.S5.A. 45:1-21 (e; and (h)

at subsection (e) that the 3card may suspend a license

I Ty -
\providin

[{8]

if a licensee engages 1In professional or occupational. misconduct
and at supsectieon (h) if the licensee has failed to cemply with any
act or regulation ¢f the Boeard).
Additionail Arguments of Dr. Ambrcsa

At the hearing before the BRoazd, responden: mnade
additiornal arguments challenging the manner in which the Attorney
General and the Board scughz to proceed 1IN this matter, to include
arguments that: (1) the Order to Show Cause was illegally filed
and/or defective because it was signed by the Bozrd Vice-President
and did not: bear a Board seal; {(2) the Board cculd not take any
action against Dr. Ambrose unless it found that he presented =
clear and irminent danger tec the public health safety and welfare;
{3} the Beoard may nor. proceed by way 0f Order to Show Cause: (4)
the Board should have preceeded by first serving a subpcena on Dr.
ambrose and then seeking a Superior Court order finding Dr. Ambrose

In contempt c¢f ccurt and suspending his license pursuant o
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N.J.%.A, 45:1-192; ana ({(5) Dr. Ambrose should nect be held

accountable by the Bcard cf Medical Examiners for acting on the
advice OF his attorney.’ for the reasons set forth below, we
reject al. of respondent’s arguments.
a. Claim that the Order to Show CZause was Cefective

Respondent: initially moved to dismiss the Complaint and
Order to Show Cause based on an argument that the Order to Show
Cause was iliegally filed and/or defective because it was signed by
the Vice-President of the Bcard and because it did noct Sear a seal

norized

of the Board. Respondent maintained that the Board IS au

it

by statute Zo elect only a Presidert, Secretary and Treasurer, and
thus claimed that the Board was without statutory authority o
elect a Vice-President. Respondent fuxther contended that statutes
require any Crder to Show Cause 1SSue” by the Board tc bkear the
Board’s seal.

We reject respondent‘s claim, finding that the Order to
Show Cause was properly entered. While N.J.S.A. 45:8-2 reqguires
the Board tc elect a president, secretary and treasures frem its
membership, the statute in no way precludes or forbids the Becard
from creating other cfficer positions an5 electing other officers.

The Beoard, on July 11, 1984, established the position of a Vice-

Tc the extent respondent made additicral arguments
challenging the manner in which the Board proceedec in this mattar,
we dc not herein address such arguments as we find any lurther
arguments to have been clearly without meriz, or to have scugnt 1O
challenge matters which have lonc been settled.
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President (see Board Peliczy On “Election of Officexs” estaplished
on Juiy 11, 1984, P-4 in evidence) and determined further that the
Vice-president would be authorized to act as the President: pro tern

when <he President was not available (see Board Pclicy on “ARbsence

o
1
on

of President” established July 11, 1984, in evidence). The

Eoard has since elected a Vice-President fcr a period of twenty

+ ke

years, and never before has any challenge been made <o the

11

rt

ot

hority o©f cthe Board to elect a Vigce-President or ¢ the

]

authority OF the Vice-President to act in the absence of <he
President. We reject Dr. Ambrose’s challenge as being clearly
without meris.

On the issue of the seal, we note ttat while N,J.5.a.

the Board issue under the seal of the Beard, the statute does not
require that the Eoard seal be affixed to complaints that may be
filed with the Board cr to Orders to Show Cause which mayv 1ssue

Neither N, J.S. 2. 4

o

:9-2, nor any other provision cf law cf which we

1%}

are aware, thus supports respondent’s argument.

We further are constrained to point out that we find
respondent’s claims that this proceeding cannot continue because
Lhe Order to Show Cause was signed by the Vice-President and
because a Board seal was not affixed to it €O be de mirnimus

attempis te elevate focrm over substance. What 1s impertant, and

L]
o |
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wnat s without dispute, i1s that respondent clearly had notice ' hat
a Complaint was filed against him charging hirm with a violation of
the Duty to Cooperate regulations, clearly had notice that the
Board irtended to conguct a hearing on said Complzint and clearly
had nctice that the Board was authorized to impose sanztions in the
evenl. the charges in trhe Complaint were sustained. Responden: also

was afforded adequate time tO prepare far said hearing,
parliculazly given the one month adjournment that was granted.
Respondent has nct, and Cannot, legitimately claim that he has been
in any way prejudiced by virtue of the fact that the Crder <o Show
Cause was signed by the Vice-President rather than the President.
im that Action could only be taken uron a showing
clesr end immirent danger

Respondent additionally argued that the Board could nut,
take any actio,? against Dr. Ambrose unless it found zhat he

presented a clear and imminent danger to the public health safety

arid welfare. While It 18 the case that N.J.S.A, 45;1-22 provides
tha. a board may enter = temporary order suspending or limiting any

license issued pending plenary hearing on an administrative
complaint upen a palpaple demonstration cf clear and imminent
danger to the public health, safety and welfare, in this case Lhe

hEs P i e - l Ty = £ B o
Atiorney General did not proceed pursuant to N.J.S.A. 45:1-22,
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a license may be suspended when a licensee fails to cooperate in a
Board investigation and/or engages In professional or occupational
misconduct (without any requirement that a showing be made of clear
and irminent danger to the public).

Respondent was in fact afforded an opportunity to appear
for a hearing on the administrative complaint filed In this matter,
which hearing was appropriately Limited in scope an3 fczus to the
sule issue raised nerein -- whether respondent had wviolated the
Ecard’s Duty to Ccoperate regulations by his refusal to be swern
and to answer guestiens under cath when he appeared before the
Bo4ard’s Prelimirary Evaluation Committee on June 14, 2004. It is
well-established that the standard of proof in such proceedings is
a showing by the preponderances 0f the evidence presented (which
threshold was cieariy met ana indeed excesded herein)., Sce Matter

ef Polk, 90 N.J. 555 (1

e}
o]
RW]

C. Claim that proceeding by way ¢f Order te Show Cause
Was inpreper.

Respondent™s remaining claims -- namely, that procs

i}

edi:‘:g

i

by way of Order tc¢ Show Cause was improper; tha= the Ecard's remedy

should have been to subpoena respondent to appear and then require

Al LT

be accounteble in this case because his actions were taken upon
advice of counsel —= are all claims wnich were raised and rejected

in the Matter of w.C., a prior action brought befors the Bcard

gCid 9z:¢1 ¥00Z 6Z 988 Z9P/ 879561 XB My " 40 "AId



wherein the Attorney General sought tc suspend the license of a
ohysician, Dr. wW.C., for a violation of the Duty *o Cooperate
regulations (specifically, for failing tc allow investigatcrs to

inspect ner office premises). See In the Matter of W.C., ¥inal

NDecision and Order, filed December 26, 1997. We herein rejectc Cr.
Ambrose’s claims for substantially the very same reasons set for:th
in the W.C. decision.

We thus: find the clilaim advanced by Or. Ambrose that the
loard may not proceed by way of Order to Show Cause to be without.
merit, just as we did when the same claim was raised by Dr. W.C.
The CAIL rules specifically recognize that an Order to Show Cause
may be utilized as an alternative method of commencing a fcrmal

planary preoceeding 1IN an expedited matter. See N.J.A.C. 1:1-9.2.

Given the important interests necessarily underlying this matter,
and the paramcunt need to ensure that investigations are conducted
in a timely fashicn, we find the commencement Oof this actior by way
of Ordex tc Show Cause and filed complaint <o have Seen apprepriate

arid consistent with OAI, rules.

d Claim that the Board should have subpoenaed
- ”~ - = = VIR R et = el ’
to appear and then sought a Court order imposing
' £ = 7, = - ~ o =1 -~ - N b o
for failure to comply with subpoena pursuant to N.J.S5. A

we reject respondent’s claim that -—he Board should have
proceeded by FTirst serving a suhpoena ONn Dr. Ambrose ard then, if
Dr. Mmbrose did nct testify, seeking a Superiox Court crder finding

Dr. Ambrose 1n contempt of court and suspending his license
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pursuant o N.°.S$.A. 45:1~19%. The Board IS clearly authcrizes tc

examine any person under oath 1In ccnnection with any act er
practice subject to an act or regulation administered by the Board.
N.J.S.A. 45:1-28. While N.J.S.A. 45:1-18 aunthorizes the Board to
issue subpoenas to compel the attendance of any person at an
investigative hearing, the statuze in no way reguires that the
appearance be directed oy subpoena.

in this case, Dr. Arnbrose was directed by letter o
appear before a Committee 0f the Board, and the appearance was *thien
rescheduled to accommodate his scheduling needs. The Duty to
Cooperate regulations clearly provide a basis fecr bringing an
action foxr failure to cooperate In an investigative inquiry, zna we

find the Atteorney General®s reliance on the Duty to Cooperate

]

regulations tC support this action to be appropriate and to zrovid
a expediticus and sconomical means teo seek tO ultimately secure Dr.

Ambrose’

n

cooperation in chis investigation (as ocpposed %e the
greater time and cost expenditures that would accompany an
application tc Superior Court).

Es we held in the matter of W.C., the Duty tC Cooperate
regulations provide an alternate means for the Attorney General to
seck to compel a licensee who obstructs zn investigation to comply
with the investigation. What we then stated bears repeating

herein:

The Board and the 2

torney General are not
limited to .., judicial

applications to
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counter sattempts at frustrating Or sloewing
down investigations, nc¢r should they be forced
to expend tremendous rescurces through court

applications ... The Board may, as reccgnized
in the past in Calem [Calem wv. Naw Jersev
State Board of Dentistryv, unreporoed

{Appellate Division Dkt. No. A-3316-84Té,
filed July 7, 1995, appended ta Board Ordex in
the Matter of W.C.], cheoose tO pursue a
disciplinary action, and attempt to obtain
swift. compliance. In the Matter of wW.C.,
Final Decision and Order, p. 18-19.

In sum, we find the Attorney General's electiorn .o pursue
action in this matter by way of bringing an action alleging
violation of the Dury to Ccoperate regulations to be unquestionably
authorized by law.

e. Cilaim that Dr. Ambrose should not ba heid
accountable for following legal advice of counsel.

In oral argument before the Board, Mr. Kawkins’ keseeched

tne Board not to penalize his client for having followed his legal

= Aerd 74 S | o ¥ ] i PR 1 3 +~ T
advice - e we ympathetic to the plight Dr. Ambrose

SR W¥ll L Lo

ae POt un

n

£inds himself 1@n, particularly if his decisior not to participate
was in Fact cne made sclely at the advice of his counsel and not
his own decision, the zesponsibility to comply with the Duty Tio
Cooperate regularions rests solely and sguarely with the licensee
physidian. We cannot call an attorney to account to the Board in

a disciplinary actien, bat only have 3jurisdiction to enforce

(0]

statutery and regulat

18]

ry mandates against licensed physicians.
Just as we did in the W.C. case, We reject any claim thet

nnnnnnn

L, eAs Maty ware *he amAatse AFf BAsyrA o 11} 342 "
licensee may evade the mandates of Board statutes or regulations

o L=Ea
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by c¢laiming that his or her decision not to comply with said
mandates was made upon recommendaticn of counsel. Simply put, it
is Dr. Ambrose’s obligaticn, and Dr. Ambrose’s chligatien alone, te¢
be familiar with and to conduct himself in accordance with the
statutes and reguiations governing the practice of medicine in the
State of New Jersey, to include the Duty to Cocperate regulations.
Yor all the reasons set forth above, we conclude that respondent
has not done so in Lhis case.”
Penalty

we turn finally to <he questior Of penalty to be imposed.

Board to irvestigate a mattexr of concern to the public health,
salety and welfare. By setting up unreascnable if not patently
frivolous roadblocks tO the Board’s investigaticn progress, Dr.

nmbrose has sought to preclude the Bcard from being able tc cenduct

an i1nvestigat:on IN a %imelv and responsible manner. The Buty to

As a final point, we noze that any potential need to
concinue cur inictiai Order that the docurments supporting the
complaint mede in this case be maintained under seal has been
obviated by respondent's electicn to file z Superior Court acticn,
and t©o then append ali such decuments tc firs pubklicly Tiled
complaint. The documents arc thus now a maztter OF public record,
and these 1s accordingly na need for the Board to seal. any

documents. We do crder, however, that. the name5 of the three
patisnts that have been identified thus far by initial only
continue to be identified by initial only, so as t0 protect the

orivacy interests of those patients.

26
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Cooperate regulations were intended to put licensees 0N netice that
such willZful and contumacious obstructive c¢enduct which
unnecessarily protracts investigative proceedings is prcfessicnal
misconduct.

When deciding the matter of W.C., we then made clear
thet, although the W.C. case marked the Zirst time thas the Board
enforced the Duty tc Cooperate Regulation through disciplinary
proccedings, “licensees should henceforch be on notice of our
intent to enforce the regulaticn through more stringent

discipline-" In the Matter of W.C., Firnal Decision and Order, p.

20, Dr. Ambrose knew oOr should have known that his cenduct

)]

platantly violated the Duty t¢ Cooperate regulations, and knew or
should have been aware that, by engaging iIn such conduct, he was
necessarily placine his continued licensure in thisS State in
jeopardy.

Althcugh the Attorney General urces that we presently

- ~ £ P ™ ba 1 = 7 < = - -~ 17 E | 5 T 4= = - - =
suspend Dr. Ambroze’s licénse to practice until soch time as he
appears before a Board Committee and then answers guestions posed

Lo his, we decline to presently do so, instead prefezring tc afferd
Dr. Ambrose one last charnze to cooperate with the investigation.
Dr. Ambrose should now unguestionakly be aware cof ouUr position on
the wvar.ous legal argumencs he has raised, and we trust

(particularly in light of ceunsel’s statements kefore the Board on

Sept ember &, 2004 that Dr. Ambros

I ul

[

would

11

nswer questions provided
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that- >t was stipulated thar, by doing so, he would not there:zy

waive all his 5'" Amendment rights) that he will no lenger continue

his unfounded obstructive behavior. Tk o
WHEREFORE, it is on this ';ij day cffi?fﬂirZGCi

ORDERED:

1. Responden? Jepamori Ambrese, M.D., is hereby
reprimanded fcr having violated the Duty to Cooperate recula:tions,
N.o.h.C, 13:45C~1.2 and NNJJAC, 13:45C-1.3(a) (5}, by having Failed
to answer any questions or tO participate in any manner at a lawful
inquiry concerning his medical practice,

2. Respendent Jebamoni Ambrose, M.D., IS hereby

assessed a civil pen

]

lty in the amount of 510,000 for having
viclaned the Duty =2 Zcoperate regulations, and 1s additionally
ordered tec pay costs Incurred In the pursuit of this matter, <o
include attorneys’ fees incurred by the Attorney General teo bring

“his matter before the hard. The Attorney General shall sukmit a

Responde

9

t may thereafter, within 14 days, submit written

oblections to any item(s) scught as costs. In the event respondent

4 A o 4 3= i T = -~ 4 - vy o 4 ! R |
Jdoes not supmit any wrlitten objecltion to any costs sought, he shall
= - A =ty -~ - - I 4+ ry  dm o - Py = - -
remit the amount of costs sought by the Attorney General to the

Board not liater +han 3C days from the dete oOf the &aitorney

General’s wratten certification. 1IN the event resoondent objects
to any costs sought, the Board shall the.? consider thisS matter On
’8
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the papers and therezfter enter e supplemental order fixing th
amount of costs to be assessed and setting the date by which said
costs shall be paid.

2, Respondent 1S ordered to appear pefore a Committee OF
the Board at 124 Halsey Street, Newark, New Jersey on November 3,

2004 =2t 1:00 p.m. or as soon thereafter as this matter car, be

o

heard, for =zn 1investigative 1inquiry concerning respondent®s
general practice of medicine and concerning his care and treatment,
record-keeping and prescribing fcr patients S.B., E.C.D. and C.D.

While the Board z=co

\)
O
[(®]
oo |
I
™~
m
wn

that respondent nay groperly decline to
answer any sSpecific cguessticns that may be posed tc hin based on a
claim O0f his 5" Amendment Privilege against self-incrimina=ion,
respondent 1S cautiocned that any blanket refusal to participate 1n
the inquiry or to answer all questions that may be posed tec him

shall be deemed toc be a further violatiorn of the Duty =o Cooperate

]

regularcicons. In the event respondent fails to appear before a
Committee of the Board as crdered on November 3, 2004, or IN the
event he ther continues te refuse co parricipate in said inguiry
and/or refuses to answer z11 questions that may be then posed tco

nim (thereby further viclaring the Duty t¢c Cooperate regulations)

E9
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respondent’s license to practice medicine and surgery In the szate

o¥ New Jersey shall be suspended on November 4, 2304.

T
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Bernard Rcbfr?s, M.D.

Board President
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